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(n) Make-or-Buy Plans. Acquisition of prop-
erty and services shall be obtained on a
least-cost basis, consistent with the require-
ments of the ‘‘Make-or-Buy Plan’’ clause of
this contract and the contractor’s approved
make-or-buy plan.

(0) Management, Acquisition and Use of In-
formation Resources. Requirements for auto-
matic data processing resources and tele-
communications facilities, services, and
equipment, shall be reviewed and approved
in accordance with applicable DOE Orders
and regulations regarding information re-
sources.

(p) Priorities, Allocations and Allotments. Pri-
orities, allocations and allotments shall be
extended to appropriate subcontracts in ac-
cordance with the clause or clauses of this
contract dealing with priorities and alloca-
tions.

(q) Purchase of Special Items. Purchase of
the following items shall be in accordance
with the following provisions of 48 CFR 908.71
and the Federal Property Management Regu-
lations, 41 CFR Chapter 101:

(1) Motor vehicles—48 CFR 908.7101

(2) Aircraft—48 CFR 908.7102

(3) Security Cabinets—48 CFR 908.7106

(4) Alcohol—48 CFR 908.7107

(5) Helium—48 CFR 908.7108

(6) Fuels and packaged petroleum prod-
ucts—48 CFR 908.7109

(7) Coal—48 CFR 908.7110

(8) Arms and Ammunition—48 CFR 908.7111

(9) Heavy Water—48 CFR 908.7121(a)

(10) Precious Metals—48 CFR 908.7121(b)

(11) Lithium—48 CFR 908.7121(c)

(12) Products and services of the blind and
severely handicapped—41 CFR 101-26.701

(13) Products made in Federal penal and
correctional institutions—41 CFR 101-26.702

(r) Purchase vs. Lease Determinations. Con-
tractors shall determine whether required
equipment and property should be purchased
or leased, and establish appropriate thresh-
olds for application of lease vs. purchase de-
terminations. Such determinations shall be
made:

(1) at time of original acquisition;

(2) when lease renewals are being consid-
ered; and

(3) at other times as circumstances war-
rant.

(8) Quality Assurance. Contractors shall
provide no less protection for the Govern-
ment in its subcontracts than is provided in
the prime contract.

(t) Setoff of Assigned Subcontractor Proceeds.
Where a subcontractor has been permitted to
assign payments to a financial institution,
the assignment shall treat any right of setoff
in accordance with 48 CFR 932.803.

(u) Strategic and Critical Materials. The con-
tractor may use strategic and critical mate-
rials in the National Defense Stockpile.

(v) Termination. When subcontracts are ter-
minated as a result of the termination of all
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or a portion of this contract, the contractor
shall settle with subcontractors in con-
formity with the policies and principles re-
lating to settlement of prime contracts in 48
CFR Subparts 49.1, 49.2 and 49.3. When sub-
contracts are terminated for reasons other
than termination of this contract, the con-
tractor shall settle such subcontracts in gen-
eral conformity with the policies and prin-
ciples in 48 CFR Subparts 49.1, 49.2, 49.3 and
49.4. Each such termination shall be docu-
mented and consistent with the terms of this
contract. Terminations which require ap-
proval by the Government shall be supported
by accounting data and other information as
may be directed by the contracting officer.

(w) Unclassified Controlled Nuclear Informa-
tion. Subcontracts involving unclassified un-
controlled nuclear information shall be
treated in accordance with 10 CFR part 1017.

(x) Subcontract Flowdown Requirements. In
addition to terms and conditions that are in-
cluded in the prime contract which direct ap-
plication of such terms and conditions in ap-
propriate subcontracts, the contractor shall
include the following clauses in sub-
contracts, as applicable:

(1) Davis-Bacon clauses prescribed in 48
CFR 22.407.

(2) Foreign Travel clause prescribed in 48
CFR 952.247-70.

(3) Counterintelligence clause prescribed in
48 CFR 970.0404-4(2).

(4) Service Contract Act clauses prescribed
in 48 CFR 22.1006.

(b) State and local taxes clause prescribed
in 48 CFR 970.2904-1.

(6) Cost or pricing data clauses prescribed
in 48 CFR 970.1504-3-1(Db).

(y) Legal Services. Contractor purchases of
litigation and other legal services are sub-
ject to the requirements in 10 CFR part 719
and the requirements of this clause.

(End of clause)

[66 FR 81009, Dec. 22, 2000, as amended at 66
FR 4627, Jan. 18, 2001]
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As prescribed in 48 CFR 970.4501-1(a),
insert the following clause:

PROPERTY (DEC 2000)

(a) Furnishing of Government property. The
Government reserves the right to furnish
any property or services required for the per-
formance of the work under this contract.

(b) Title to property. Except as otherwise
provided by the contracting officer, title to
all materials, equipment, supplies, and tan-
gible personal property of every kind and de-
scription purchased by the contractor, for
the cost of which the contractor is entitled
to be reimbursed as a direct item of cost
under this contract, shall pass directly from
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the vendor to the Government. The Govern-
ment reserves the right to inspect, and to ac-
cept or reject, any item of such property.
The contractor shall make such disposition
of rejected items as the contracting officer
shall direct. Title to other property, the cost
of which is reimbursable to the contractor
under this contract, shall pass to and vest in
the Government upon (1) issuance for use of
such property in the performance of this con-
tract, or (2) commencement of processing or
use of such property in the performance of
this contract, or (3) reimbursement of the
cost thereof by the Government, whichever
first occurs. Property furnished by the Gov-
ernment and property purchased or furnished
by the contractor, title to which vests in the
Government, under this paragraph are here-
inafter referred to as Government property.
Title to Government property shall not be
affected by the incorporation of the property
into or the attachment of it to any property
not owned by the Government, nor shall such
Government property or any part thereof, be
or become a fixture or lose its identity as
personality by reason of affixation to any re-
alty.

(c) Identification. To the extent directed by
the contracting officer, the contractor shall
identify Government property coming into
the contractor’s possession or custody, by
marking and segregating in such a way, sat-
isfactory to the contracting officer, as shall
indicate its ownership by the Government.

(d) Disposition. The contractor shall make
such disposition of Government property
which has come into the possession or cus-
tody of the contractor under this contract as
the contracting officer may direct during the
progress of the work or upon completion or
termination of this contract. The contractor
may, upon such terms and conditions as the
contracting officer may approve, sell, or ex-
change such property, or acquire such prop-
erty at a price agreed upon by the con-
tracting officer and the contractor as the
fair value thereof. The amount received by
the contractor as the result of any disposi-
tion, or the agreed fair value of any such
property acquired by the contractor, shall be
applied in reduction of costs allowable under
this contract or shall be otherwise credited
to account to the Government, as the con-
tracting officer may direct. Upon completion
of the work or the termination of this con-
tract, the contractor shall render an ac-
counting, as prescribed by the contracting
officer, of all government property which
had come into the possession or custody of
the contractor under this contract.

(e) Protection of government property—man-
agement of high-risk property and classified ma-
terials. (1) The contractor shall take all rea-
sonable precautions, and such other actions
as may be directed by the contracting offi-
cer, or in the absence of such direction, in
accordance with sound business practice, to
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safeguard and protect government property
in the contractor’s possession or custody.

(2) In addition, the contractor shall ensure
that adequate safeguards are in place, and
adhered to, for the handling, control and dis-
position of high-risk property and classified
materials throughout the life cycle of the
property and materials consistent with the
policies, practices and procedures for prop-
erty management contained in the Federal
Property Management regulations (41 CFR
chapter 101), the Department of Energy
Property Management regulations (41 CFR
chapter 109), and other applicable regula-
tions.

(3) High-risk property is property, the loss,
destruction, damage to, or the unintended or
premature transfer of which could pose risks
to the public, the environment, or the na-
tional security interests of the TUnited
States. High-risk property includes bpro-
liferation sensitive, nuclear related dual use,
export controlled, chemically or radio-
actively contaminated, hazardous, and spe-
cially designed and prepared property, in-
cluding property on the militarily critical
technologies list.

(f) Risk of loss of Government property. (1)(i)
The contractor shall not be liable for the
loss or destruction of, or damage to, Govern-
ment property unless such loss, destruction,
or damage was caused by any of the fol-
lowing:

(A) Willful misconduct or lack of good
faith on the part of the contractor’s manage-
rial personnel;

(B) Failure of the contractor’s managerial
personnel to take all reasonable steps to
comply with any appropriate written direc-
tion of the contracting officer to safeguard
such property under paragraph (e) of this
clause; or

(C) Failure of contractor managerial per-
sonnel to establish, administer, or properly
maintain an approved property management
system in accordance with paragraph (i)(1) of
this clause.

(ii) If, after an initial review of the facts,
the contracting officer informs the con-
tractor that there is reason to believe that
the loss, destruction of, or damage to the
government property results from conduct
falling within one of the categories set forth
above, the burden of proof shall be upon the
contractor to show that the contractor
should not be required to compensate the
government for the loss, destruction, or
damage.

(2) In the event that the contractor is de-
termined liable for the loss, destruction or
damage to Government property in accord-
ance with (f)(1) of this clause, the contrac-
tor’s compensation to the Government shall
be determined as follows:

(i) For damaged property, the compensa-
tion shall be the cost of repairing such dam-
aged property, plus any costs incurred for
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temporary replacement of the damaged prop-
erty. However, the value of repair costs shall
not exceed the fair market value of the dam-
aged property. If a fair market value of the
property does not exist, the contracting offi-
cer shall determine the value of such prop-
erty, consistent with all relevant facts and
circumstances.

(ii) For destroyed or lost property, the
compensation shall be the fair market value
of such property at the time of such loss or
destruction, plus any costs incurred for tem-
porary replacement and costs associated
with the disposition of destroyed property. If
a fair market value of the property does not
exist, the contracting officer shall determine
the value of such property, consistent with
all relevant facts and circumstances.

(3) The portion of the cost of insurance ob-
tained by the contractor that is allocable to
coverage of risks of loss referred to in para-
graph (f)(1) of this clause is not allowable.

(g) Steps to be taken in event of loss. In the
event of any damage, destruction, or loss to
Government property in the possession or
custody of the contractor with a value above
the threshold set out in the contractor’s ap-
proved property management system, the
contractor:

(1) Shall immediately inform the con-
tracting officer of the occasion and extent
thereof,

(2) Shall take all reasonable steps to pro-
tect the property remaining, and

(3) Shall repair or replace the damaged, de-
stroyed, or lost property in accordance with
the written direction of the contracting offi-
cer. The contractor shall take no action prej-
udicial to the right of the Government to re-
cover therefore, and shall furnish to the Gov-
ernment, on request, all reasonable assist-
ance in obtaining recovery.

(h) Government property for Government use
only. Government property shall be used
only for the performance of this contract.

(i) Property Management. (1) Property Man-
agement System. (i) The contractor shall es-
tablish, administer, and properly maintain
an approved property management system of
accounting for and control, utilization,
maintenance, repair, protection, preserva-
tion, and disposition of Government property
in its possession under the contract. The
contractor’s property management system
shall be submitted to the contracting officer
for approval and shall be maintained and ad-
ministered in accordance with sound busi-
ness practice, applicable Federal Property
Management regulations and Department of
Energy Property Management regulations,
and such directives or instructions which the
contracting officer may from time to time
prescribe.

(ii) In order for a property management
system to be approved, it must provide for:
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(A) Comprehensive coverage of property
from the requirement identification, through
its life cycle, to final disposition;

(B) Employee personal responsibility and
accountability for Government-owned prop-
erty;

(C) Full integration with the contractor’s
other administrative and financial systems;
and

(D) A method for continuously improving
property management practices through the
identification of best practices established
by “‘best in class’ performers.

(iii) Approval of the contractor’s property
management system shall be contingent
upon the completion of the baseline inven-
tory as provided in subparagraph (i)(2) of this
clause.

(2) Property Inventory. (i) Unless otherwise
directed by the contracting officer, the con-
tractor shall within six months after execu-
tion of the contract provide a baseline inven-
tory covering all items of Government prop-
erty.

(ii) If the contractor is succeeding another
contractor in the performance of this con-
tract, the contractor shall conduct a joint
reconciliation of the property inventory with
the predecessor contractor. The contractor
agrees to participate in a joint reconcili-
ation of the property inventory at the com-
pletion of this contract. This information
will be used to provide a baseline for the suc-
ceeding contract as well as information for
closeout of the predecessor contract.

(j) The term ‘‘contractor’s managerial per-
sonnel’” as used in this clause means the con-
tractor’s directors, officers and any of its
managers, superintendents, or other equiva-
lent representatives who have supervision or
direction of:

(1) All or substantially all of the contrac-
tor’s business; or

(2) All or substantially all of the contrac-
tor’s operations at any one facility or sepa-
rate location to which this contract is being
performed; or

(3) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract; or

(4) A separate and complete major con-
struction, alteration, or repair operation in
connection with performance of this con-
tract; or

(5) A separate and discrete major task or
operation in connection with the perform-
ance of this contract.

(k) The contractor shall include this clause
in all cost reimbursable subcontracts.

(End of clause)

Alternate I (DEC 2000). As prescribed
in 48 CFR 970.4501-1(b), when the award
is to a nonprofit contractor, replace
paragraph (j) of the basic clause with
the following paragraph (j):
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(j) The term ‘‘contractor’s managerial per-
sonnel’” as used in this clause means the con-
tractor’s directors, officers and any of its
managers, superintendents, or other equiva-
lent representatives who have supervision or
direction of all or substantially all of:

(1) The contractor’s business; or
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(2) The contractor’s operations at any one
facility or separate location at which this
contract is being performed; or

(3) The contractor’s Government property
system and/or a Major System Acquisition or
Major Project as defined in DOE Order 4700.1
(Version in effect on effective date of con-
tract).
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